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Executive
Summary

Colombia emerged in 2017 from an internal conflict with

the Revolutionary Armed Forces of Colombia (FARC) that
had lasted over half a century. The conflict has constrained
Colombia’s development and left it vulnerable in political,
socio-economic and environmental terms. Land use and land
tenure were at the heart of some of the most complex social
and environmental problems linked to the conflict. In late
2016, only weeks after the signing of the peace agreement,
the World Bank approved a new loan' to Colombia through
its Development Policy Finance (DPF) mechanism for US$800
million. The development policy loan was made to support
the country’s commitment to deal with longstanding issues
around territorial planning? a key element of the peace

agreement between the Colombian government and the FARC.

This report seeks to better understand the implications of
some of the institutional reforms promoted by the Territorial
DPF and elevate the main concerns of the indigenous

and Afro-Colombian peoples around these issues. Also, it
intends to contribute to a larger body of evidence that has
highlighted problems with DPF. The report focuses mainly
on these two ethnic groups as they represent two significant
minorities that are historically marginalized. Although ethnic
estimates vary widely, according to the 2005 census, the
Afro-Colombian population accounted for 10.5% percent of
the national population and the indigenous population, for
3.4% percent.?

The Territorial DPF documents do not address or mention
any potential impacts on indigenous and Afro-Colombian
communities in particular. This was a main motivation for
this report, as the institutional reforms supported by the
Territorial DPL seek to impact territorial governance, land
rights and use, which will have significant downstream

consequences on these communities and their territories
when implemented. Access to land for campesino
communities and individual titling, particularly for women,
are also critically important land rights issues.*

This investigation focuses on three of the eight required
prior actions determined by the Territorial DPF in Colombia:

Prior Action 1: The Government has approved a
comprehensive property cadastre® policy, which: i)
Redefines the roles and responsibilities of institutions

and levels of government to separate regulatory and
implementation responsibilities; ii) Defines standards and
methodologies for surveying, recording, and valuation of
properties to transform the fiscal cadastre into a multiple-
purpose one; and iii) Mandates the updating of cadastral
information of all the land parcels in Colombia.

Prior Action 2: The Government has established the
institutional framework to, inter alia: i) implement access-
to-land programs for rural productivity and equity, and ii)
support the process for rural land formalization, through the
creation of the National Land Agency (ANT).6

Prior Action 3: The Government has strengthened the
institutional framework for rural development through
the creation of the Rural Development Agency (Agencia
de Desarrollo Rural) (ADR), which will plan, structure, co-
finance, and implement rural development projects.

The analysis centers on these prior actions as they represent
the major concerns in terms of potential implications of the
policy reforms impacting land use and tenure for ethnic
communities. The fourth prior action is less important from
the ethnic perspective’ and the other four prior actions
relate to budget and fiscal management.?

FIGURE N1:

Recommendations from the workshop “Analysis of the impacts of World Bank lending for
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Summary
of Findings

DEVELOPMENT POLICY FINANCE
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* In Development Policy Finance, impacts of the
policy reforms occur after the money is fully
disbursed and impacts depend on how reforms are
implemented.

» « World Bank operational policy (OP 8.60) fails
to ensure mitigation of social and environmental
impacts, especially those resulting “downstream,”
i.e. as a consequence of the implementation of DPL-
mandated laws or policies.

COLOMBIAN TERRITORIAL DPF

* The Territorial DPF did not establish mechanisms or

provide information to ensure ethnic communities’

proper participation in the new institutional
arrangements supported by the Territorial DPF.

* Lack of inter-institutional organization and
coordination in the Government of Colombia (GoC)
is exacerbating transparency and accountability
issues.

* The CONPES 3859, which was a principal basis for
the Territorial Governance DPF, does not include
strong institutional mechanisms to address the
predictable conflict between the protection of
ethnic lands and the promotion of private land
markets.

£

D

HACER ALIAHZAS
AEGIONALES PAA

FORMMLECERMO
como RED Q =
p

CIOMAL A LA

FORTALECER CAPALRABES
mm‘.;!- n-g; IMUDIR

iR Los PO
peFmB, f28 I'%
B CHAR (0N LOT
gaNcot

MACER vso DEL
DERE (MO (OMETIR-

PART CURA Cih)

CONPES 3859 is a plan to guide the ‘Ley de
Estatuto Catastral’ that would govern a ten-year
implementation process. This is mismatched with
the timing of the disbursement of the DPF.

The Territorial DPF document does not assess
evidence regarding who was consulted, how and
about what.

Ethnic communities haven’t experienced
improvements or particular benefits regarding
collective land titling process and securing land
tenure.

There is a lack of consistent official data on
land titling requests and the number of official
resguardos and collective territories officially
recognized.

While addressing collective territories is critical,

it is actually one illustration of a broader problem,
which also applies to land for peasants who have
individual plots, particularly women. Another is
that much of the expansion of the extractive economic
model that this DPF facilitates is most likely to occur in
the Altillanura, Colombia’s rich, biodiverse savannah,
the gateway to the Amazon on which the Amazonian
biome depends.
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Summary of
Recommendations

WORLD BANK

1.

Revise and strengthen DPF governing policies by
harmonizing and aligning them with the new WB
safeguard policy framework.

Recognize the significant risks of land conflict
in the Colombia Multipurpose Cadaster Project
(P162594) and reflect these in Bank documents,
including the Safeguards Data Sheet.

Ensure robust environmental and social
assessments for DPFs: Guidance on DPF design
should provide clear, mandatory criteria for assessing
social and environmental risk and a country’s
institutional capacity to manage that risk.

Improve DPF transparency and disclosure:

To better understand the specific reforms and
government actions supported by the World Bank’s
DPF operations, and the associated potential social
and environmental risks, the DPF program document
should disclose:

i. all DPF-supported laws and measures; and

ii. all current and planned investment projects
related to the DPF operation.

Incorporate social and environmental governance
in DPF reforms: DPFs need to ensure that countries
have adequate governance capacity to develop,
implement, and enforce regulations and incentives
for sound social and environmental management.

Hold, report, and act on inclusive consultation to
ensure legitimacy and likely achievement of DPF prior
actions and triggers.

Provide for comprehensive forest protection: The
World Bank must ensure ex-ante DPF assessment
of potential risks and impacts of land use change,
including direct and indirect impacts to forests.

Provide additional financing to address the
limitations in GoC institutional arrangements and
capacity to implement community rights, both for
indigenous and Afro-Colombian communities. This
includes addressing financial and technical limitations
of the national and subnational government

agencies with responsibility in this area. The $100
million Multipurpose Cadaster Project loan could be
designed to fill this need, evidenced by the shortfalls
in Colombia’s land reforms to date under the DPF.

GOVERNMENT OF COLOMBIA

The recommendations to the Government of Colombia are
a result of the discussions that representatives of Ethnic
Communities and civil society organizations had during the
workshop that was hosted in Bogota in February 2018.

1.

Strengthen Institutions: As this World Bank DPF
has a main goal the institutional strengthening of the
Territorial Policy in Colombia, the ethnic communities
have two specific demands: i) an Ethnic Agency or
Unit to monitor and advise on the multi-purpose
cadastre law; and ii) an Ethnic Commission to ensure
prompt and fair resolution of ethnic issues in the ANT
and the Territorial Renewal Agency (ART).

Provide for participation of ethnic peoples in the
processes of territorial governance to achieve a
comprehensive vision.

Collect information on the indigenous reserves
and Afro-Colombian territories a) already granted
and b) requested/in process to integrate into the
cadastral system and map them.

Recognize and apply collective land tenure as

a mechanism to mitigate potential negative
implications that CONPES 3859 could produce for
Ethnic Communities.

. Address the requests that were submitted by

the ethnic communities to ensure titling of the
indigenous resguardos and collective territories
for Afro-Colombian communities.

Support ethnic communities with technical
assistance and training.

Improve the quality of information available for
decision-making, especially with regards to land use
planning.

Strengthen local authorities and foster local
participation in environmental management,
especially for Indigenous and Afro-Colombian
communities that inhabit much of the country’s
forested areas.

Strengthen collective titling and protect the
special characteristics of collective territories
(inalienable, indefeasible, and non-marketable) in
the implementation of the policies supported by
the territorial DPF.



I. General
Background

HOW THIS REPORT WAS PREPARED

Because of time and budget limitations, this study does not pretend to be an exhaustive and rigorous research on the impacts
of the DPF on ethnic communities and it is not based on a comprehensive, representative sample of the ethnic population.

The information and analysis is a result of: a) desk review of secondary sources such as academic and legal documents and
grey literature and a technical juridical analysis of the prior actions done in partnership with the Colombian NGO Asociacion
Ambiente y Sociedad (AAS), b) explorative field work done during the advocacy process for the inclusion of the Ethnic chapter
and construction of criteria of the Framework Plan for the Implementation of the peace agreements, led by ethnic communities,
c) interviews with ethnic leaders®, and d) workshop in held in Bogota, Colombia'.

COLOMBIA’'S PEACE AGREEMENT

In November 2016, after more than four years of intense
negotiations, the Colombian government signed a peace
agreement with FARC, ending the internal conflict that
started in the mid-1960s.

The main historical causes, as well as the drivers of the
longstanding internal conflict, were rooted in economic and
social inequalities and the concentration of land in the hands
of a small minority. How land has been occupied, defined,
and utilized has also aggravated environmental damage,
especially in the conflict areas''. Moreover, since the state
presence was limited in conflict zones, armed groups, as
well as drug cartels and paramilitary groups controlled

the use of land and production practices. As a result, the
conflict generated unbalanced growth between rural and
urban areas, which increased internal migration and forced
displacement. Information about victims and victims of
displacement also vary widely. According to official data, it is
estimated that approximately 7,3 million people have been
forcibly displaced' and at least eight million hectares of land
abandoned or forcibly appropriated due to the conflict.”®

The peace agreement contains six main chapters that target
some of the core development problems in Colombia:

1.

The Comprehensive Rural Reform which seeks to

set the ground for “the transformation of rural
Colombia” addressing the unbalanced economic and
social development between rural and urban areas;

. Political participation to “strengthen pluralism and

citizen participation”;

. End of conflict “to ensure the final termination of

hostilities”;

. Solution of the problem of illicit drugs “to give a

definite solution to the problem of drugs”;

. Agreement regarding victims of the conflict to put

in place a “comprehensive system for truth, justice,
reparation and non-repetition” and;

. The implementation and verification mechanisms
to “guarantee, monitor and verify compliance with
agreements and establish mechanisms for its proper
implementation”."




Initially, all of civil society was excluded from the formal
peace negotiations, which were limited to the government
of Colombia and the FARC. Only after intensive pressure,
victims were heard, and later women’s organizations. At
the very end of the process, Ethnic organizations got a foot
in the door, leading to the ‘Ethnic Chapter’ in the peace
agreement. The Ethnic Chapter was the result of a concerted
process of agreement led by the indigenous and afro-
Colombian people to articulate their main demands in the
‘Mesa Permanente de Concertacion’, a political space that
is currently vital for the communities to monitor compliance
with the agreements. Ethnic groups organized themselves
into an Ethnic Commission constituted by the National Afro-
Colombian Peace Council (CONPA), the National Indigenous
Organization of Colombia (ONIC) and the High Government
of Indigenous Authorities, which succeeded in securing

the ‘Ethnic Chapter’.’> The Ethnic chapter recognizes that
ethnic peoples have been seriously affected by the internal
armed conflict and their importance to the implementation
of the peace agreement and in the country’s development.
It acknowledges the need for communities to exercise
decision-making control over matters that may affect their
lands, territories, and resources, and provides guarantees
for the full exercise of their human and collective rights,
including the obligation of the state to guarantee the right
to free, prior, and informed consultation, as well as the right
to cultural objection as a guarantee of non-repetition.’® After
the Accord, the most formal body of representation is the
‘Instancia Etnica’ - but it has had difficulty getting off the
ground. The ‘Comision Etnica’ is, in practice, a much more
active and broad-based body for ethnic participation.

The peace agreement, together with Colombia’s National
Development Plan'” (NDP) 2014-2018, configures a new
development model to be implemented in the post-conflict
era. The NDP proposed a new territorial development
approach to reduce the large territorial imbalances,
including territorial targets for reducing disparities in

living standards. These goals were transferred to the
peace agreement’® as a way to formalize land rights for
vulnerable populations and to achieve inclusive territorial
development. The commitment to a Comprehensive Rural
Reform (Chapter 1), identifies the issue of land ownership
as one of the historical causes for the conflict and one of
the main challenges to address in the post-conflict context.
The peace agreement is expected to introduce important
improvements in terms of land rights and restitution for
Afro-Colombian and indigenous communities, a process that
has remained unfinished since these rights were formally
incorporated into the 1991 Constitution.

The consequences of the armed conflict have had the
hardest effects on indigenous and Afro-Colombian
communities, representing 73% of forced displacement
victims'. This has contributed to a weakening of their
cultural identities, rooted in the sense of community

and their relationship with the land and environment.?
Colombia’s indigenous and Afro-Colombian populations?'
are historically relegated groups which have suffered from
social, political, legal, and economic marginalization both
before and during the conflict. They have been victims

of illegal land occupations used for coca cultivation?,

illegal mining, cattle ranching, and agricultural (palm oil)
expansion,? displacing them from territories of strategic
importance for securing their livelihoods, which have
threatened their identity and sustainability.

Historically, Colombia has had a paradoxical approach
towards indigenous and Afro-Colombian communities.

On the one hand, Colombia’s 1991 Constitution includes
quite progressive legislation regarding indigenous

rights that recognizes the country’s “ethnic and cultural
diversity,” stipulating that resource extraction must not
harm indigenous peoples and that communal lands

of indigenous and Afro-Colombian communities are
“inalienable, inextinguishable and immune from seizure.” It
also acknowledges the right to Free Prior Informed Consent
(FPIC) for development projects and establishes indigenous
territorial entities to guarantee legal, political, cultural,

and economic autonomy. But, on the other hand, reality
shows that indigenous and Afro-Colombian communities
are excluded both from the formal economy and from the
political system, hindering their voices from being heard

in decision making-processes. Almost 28% of indigenous
populations in Colombia live in extreme poverty.?

Similarly, the Afro-Colombian population continues to

suffer from racism and exclusion which is deeply rooted

in the legacies of colonialism and slavery. This reinforces

the gap between Colombia’s elites and these marginalized
communities, excluding the latter from the country’s
development strategies and policies. Moreover, these
groups live in rural areas where the state has little or no
presence in terms of ensuring the provision of basic services.

The peace building process could also enable opportunities
to strengthen green growth and introduce sustainable
economic policies to protect the environment and make
progress towards the Sustainable Development Goals, which
is integrated in Colombia’s NDP for 2014-18. This includes

a goal to reduce deforestation by 27% below 2013 levels.?
However, while the withdrawal of FARC indicates the removal
of some of the drivers of environmental degradation, it

also means that areas previously deemed inaccessible have
become open. This appears likely to lead to new populations
settling in former conflict zones, and infrastructure and
other industries, such as agriculture and mining, expanding
into environmentally sensitive areas. This could in turn lead
to environmental degradation, such as deforestation and
water shortages, threatening not only the environment,

but also social and economic stability. A sensitive balance
needs to be struck on how to prioritize competing demands
for land, while also protecting areas of high conservation
value? and the ancestral territories of indigenous and Afro-
Colombian people.?”



MARGINALIZED GROUPS AT THE FRONT
LINE AND FORESTS

The armed conflict between the government, the
paramilitaries and the guerrillas took place to a large extent
in the collective territories of ethnic groups. A large part of
the ancestral and collective territories of the indigenous and
Afro-Colombian communities are located in forests. Over
37 million hectares of land falls under collective property,
representing more than 50% of the country’s forests. Today,
Colombia is one of the countries in Latin American with

the highest percent (34%) of national land reserved for
indigenous peoples and other rural communities.? These
territories are mainly located in the Amazonian basin and
Pacific region, the natural savannahs of the Orinoquia, the
high Andean ecosystems, the inter-Andean low valleys,

the Caribbean plains and in the Sierra Nevada de Santa
Marta. This recognition was the result of various years and
struggles to demand territorial rights led by the indigenous
and Afro-Colombian peoples to achieve legal recognition
from the Colombian State. Land tenure security remains
crucial for them to protect their own sources of livelihood
and guarantee their survival as collective communities,
sustaining the link between their identity and the territories
where they live.

There are two types of collective property: ‘resguardos’
are legally recognized territories for indigenous peoples,
and collective territories are the legally recognized term
for Afro-Colombian communities. Both are found in almost
all of the country’s ecosystems, with a majority located

in the Amazon basin and Pacific regions, recognized as
areas of great biological diversity and abundance of fresh
water. For the communities, the territory is much more
extensive than currently recognized by the state since
there is a legitimate ancestral and historical possession of
their lands.? Colombia, as a multi-ethnic and multicultural
nation, has established that indigenous and Afro-Colombian
communities have the right to decide on their territories.*
In this sense, the recognition of their territorial rights

is fundamental, as the Constitutional Court points out:
“without the recognition of the territorial rights, their
rights to cultural identity and autonomy are mere formal
recognitions.”*

These forested territories, which for centuries remained
isolated and forgotten, are now recognized as valuable,
containing strategic natural resources, a situation that

has endangered peoples who are subject to violence and
threats mainly related to the objective to control lands and
natural resources. In areas where the conflict was more

intense, natural resources were exploited uncontrollably,
promoting illegal economies, such as mining*, logging,
wildlife trafficking, and coca cropping, which have harmed
the environment® and diminished the rights of peoples
and communities that historically occupied those lands.>*
At the same time, Colombia’s export-oriented economy
that depends on oil, coal, gold agricultural products, and
cattle ranching, pushed an economic model that depends
on agribusiness and extractive industries. Moreover,
according to the Atlas of Environmental Justice®, Colombia
has the greatest registered socio-environmental conflicts
in the region, largely due to activities such as mining or
hydrocarbon exploitation.

All these factors have contributed to deforestation and

the destruction of ecosystems in areas of significant
biodiversity. Colombian forests represent 10% of the
planet’s biodiversity.*® According to the Institute of
Hydrology, Meteorology and Environmental Studies
(IDEAM), deforestation in the Colombian Amazon and the
Andean region caused a loss of 6,206,984 hectares of forest
during the conflict (5.4% of Colombia’s total territory)?’.

An estimated 1 million acres were destroyed in the conflict,
particularly in the Central Andes area, which has been linked
to a devastating hydroelectric crisis in the country3:.

According to the Colombian government there are seven
main drivers of deforestation in Colombia: the extension
of the agricultural and livestock frontier; illicit crops, in
particular coca; settlement and displacement of populations;
infrastructure projects; mining; commercial or personal
use of timber, and wildfires.** In 2015, approximately
124,000 hectares were deforested in Colombia, which the
government attributed to illegal mining, illicit crops, illegal
logging, and forest fires. The war has played a major role as
a driver of deforestation, with approximately 85% of early
deforestation warnings registered in conflict zones in the
second half of 2015. A large part of informal gold mining
takes place in territories occupied by indigenous or Afro-
Colombian communities. Moreover, as of October 2015 an
estimated 15% of illicit coca plantations were found in the
collective properties of Afro-Colombian peoples and 11% in
indigenous reserves. There is a danger that criminal actors
will dominate areas where mining, illegal coca cultivation
or logging are prominent, as well as legitimate economic
activities taking place in conflict-affected areas, at the
expense of the environment.*



Colombia &
Land Rights

The extreme concentration of land, in terms of landholdings as well as land use, was at the root of the armed conflict
that is now coming to a close after over five decades. More than seven million people were forcibly displaced*' by the
conflict and over 8.3 million hectares of land was seized or abandoned.* Colombia now has the highest concentration
of landholdings in Latin America. According to Colombia’s 2014 census, the largest one percent of agricultural
landholdings has 81% of land, leaving only 19% of land distributed among the remaining 99% of farms.*

This inequality has become more extreme in the last half century. Large landholdings now occupy more territory and
their average size has grown exponentially, while more smallholdings cover even less territory, as their average size
has decreased. Nearly one million small farms now have less land available on average than each cow raised on the
country’s large cattle ranches. Women control only 26% of landholdings, which are smaller and have less access to
machinery, credit and technical assistance than those of men.* An estimated 800,000 rural households who depend
on agriculture have no land at all.*

There is also a marked duality in land use: small farms mostly produce food, while large estates have vast areas

that are non-productive or dedicated to extensive cattle raising, as well as to industrial monoculture for export. This
bipolar tenure structure continues to be fueled by policies that seek to attract investment in large-scale agribusiness
and natural resource extraction, such as the law to create and regulate Zones of Interest for Economic and Social
Development in Rural Areas (ZIDRES).* Yet such policies, which can lead to even further concentration of land,* clash
with an alternative approach to development that prioritizes more equitable access to and control over land and other
means of production, rather than seeking to replace large unproductive landholdings with further land accumulation
for more intensive natural resource exploitation.

Comprehensive rural reform is at the forefront of the 2016 Peace Agreement between the government and the FARC,
which aspires to a more equitable distribution of land. As a result, land redistribution processes involving 10 million
hectares (3 million newly granted free of charge and 7 million legalized with title), 8.8% of the country’s land area, are
expected over the next 12 years, in addition to the return of dispossessed land mandated by the 2011 Law 1448 for
Victims and Restitution of Lands.* Yet multiple challenges remain to fulfill these commitments, which alone would
still be unlikely to fully address the extreme inequality in access to land. To date, barely five percent of the 109,000
restitution applications have been resolved, and it remains questionable whether adequate land will be available to
meet redistribution commitments, much less actual needs. Yet, put simply by Edilia Mendoza, leader of the Colombian
Rural Women's Platform, “If we do not have land, we do not have peace.”#

Ongoing conflicts over land use are still present in various regions across the country, where peasant families

are struggling for access to land taken over by large agribusiness interests, and indigenous and Afro-Colombian
communities struggle to protect their territories - only some of which are formally recognized - from powerful
agribusiness, oil and mining interests. An additional 4 million hectares are formally claimed by indigenous
communities but are yet to be titled.>®* Community leaders and human rights defenders continue to be targets of
violence and harassment related to conflicts over territory: Colombia’s Ombudsman documented 156 murders over 14
months (through March 2017), most of them rural activists and at least 25 percent were indigenous leaders."!

Full implementation of the 2016 Peace Agreement commitment for comprehensive rural reform is necessary, even

if not sufficient, to consolidate peace in Colombia. The Agreement commits to lay the foundation for structural
transformation of the countryside,*> which is essential to address extreme inequality. Yet the initial executive decree to
implement commitments on access to land - via the Land Fund - falls short in some aspects and is being challenged.>
But if it goes into effect, it would help make land available for creation and expansion of indigenous reserves. Full
implementation of the commitment to create a complete, updated land registry can help to better inform policy to
effectively address extreme land inequality. Civil society engagement and monitoring of these processes is essential
to ensure recognition and protection of the rights of smallholder, indigenous and Afro-descendent communities over
their lands and territories.

Contributed by Stephanie Burgos and Andrés Fuente, Oxfam



II. The World Bank

and Colombia

RECENT WORLD BANK PORTFOLIO
IN COLOMBIA

The World Bank is one of the world’s largest sources of
funding and technical assistance for developing countries
and has provided assistance to Colombia since 1949.%
Colombia is currently the World Bank's 7th largest
borrower under its middle-income country lending arm, the
International Bank for Reconstruction and Development
(IBRD), with US$ 9.6 billion in outstanding debt as of March
2018, and average annual new commitments of $1.5 billion
in FY 2015-17.%5 The current portfolio includes 20 active
IBRD operations and two projects through the Bank-hosted
Global Environment Facility (GEF), totaling US$ 2.8 billion in
net commitments. An additional US$71 million is invested in
various sectors through World Bank-hosted trust funds.

The World Bank and its client governments use the Bank’s
country engagement process to plan development activities,
including the Systematic Country Diagnostic (SCD) and the
Country Partnership Framework (CPF). The CPF is a four to
six-year strategy document that the World Bank develops
through stakeholder consultations in collaboration with the
government to guide its operational activities and projects in
a borrowing country.>® The Bank’s 2016-21 CPF for Colombia
builds on three strategic pillars: 1) “Fostering balanced
territorial development;”2) “Enhancing social inclusion

and mobility through improved service delivery;” and 3)
“Supporting fiscal sustainability and productivity."”’

The first pillar builds on findings from the 2015 SCD, which
identified “Insufficient forest and land managementin
post-conflict areas” as one of the key challenges to inclusive
and sustainable growth. The CPF notes that “distorted

land property rights” is a major challenge in post-conflict
territorial development, where high regional disparities
suggest that large population groups are excluded from
development. Commitments under the pillar on territorial
development include government support to implement
planning tools, such as the spatially integrated territorial
development plans (Planes de Ordenamiento Territorial),
and a ‘multi-purpose’ rural-urban land cadaster. It also aims
to support Colombia’s green growth strategy, by enhancing
the capacity for natural resource management in selected
regions. Forest related issues link to this pillar; however,
there is no specific objective outside of Colombia’s own
commitments through its National Development Plan. The
SCD notes that the rate of forest loss remains a cause for
concern and identifies the expansion of agricultural and
livestock frontiers as a particular threat, resulting in around
2,400 m2 of forests being destroyed every year.

Observing issues around unequal land distribution is not
new; it was identified as a key obstacle for economic and
social development already in the 1950s.%¢ In 1994 the
World Bank initiated the Market-Assisted Land Reform
(MALR) program, with Colombia as the first country to
institutionalize the reforms. The main theory behind MALR

was that government land reforms were inefficient, and
that it would be more beneficial to create functioning land
markets by incentivizing buyers to negotiate voluntary
deals directly with sellers. The government’s role would be
limited to supporting the process, for example, by providing
grants for poor farmers.>® While MALR has influenced land
policy debates, the program was criticized on a number of
fronts and is largely deemed to have failed to achieve its
objectives.5061626364 More recently, a 2010 World Bank
Colombia Rural Land Policy Note called for an update to the
cadastral system, and in 2013 the World Bank funded the
Land Governance Assessment Framework.%> Most recently,
in early March 2018, President Juan Manuel Santos signed

a $20 million grant agreement with the World Bank’s
BioCarbon Fund Initiative for Sustainable Forest Landscapes
(ISFL) to launch a Sustainable Integrated Landscape Program
to “improve land-use planning, protect landscapes including
forests, and provide technical assistance so that cattle, oil
palm and commercial forestry businesses transition to
sustainable and competitive production models” in the
Orinoquia region.®® It remains to be seen how this will align
with the land management reforms undertaken as part of
the DPF agreed actions described below.

DEVELOPMENT POLICY FINANCE AS
A LENDING INSTRUMENT

DPF is a rapidly-disbursing World Bank lending instrument
aimed to address “actual or anticipated development
financing requirements”. In contrast to Investment Project
Finance (IPF), which finances government activities for
physical or social infrastructure, DPF provides “non-
earmarked general budget financing” for a program of
policy and institutional actions that can influence, for
example, investment flows. The completion of a mutually
agreed set of policy and institutional actions, or ‘prior
actions’, is one of the legal conditions for disbursement

of funds under DPF.®” DPF operations generally have a
time span of no longer than 12 months, but they can be
part of a series.®® In financial year (FY) 2017, World Bank
funded DPF operations worldwide worth almost US$9.6
billion, representing 23% of the Bank’s lending through

its middle-income country arm, the International Bank for
Reconstruction and Development (IBRD) and international
Development Association (IDA).%

DPF was created by the Bank in 2004 by merging Sectoral
Adjustment Loans (SECALS), Structural Adjustment Loans
(SALs), and other instruments”. With the end of the
Bretton Woods international order and the emergence
of a multipolar world, DPF was created to better reflect
the contemporary relationship between World Bank and
middle-income countries. Unlike the structural adjustment
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loans, that were heavily conditioned on market-oriented
reforms to be implemented by the borrowing state, DPF
entails completing prior actions as a condition for the

loan disbursement that are mutually agreed between WB
and Governments. In this sense, it is possible to argue

that DPFs serves as a vehicle for borrowing governments

to pursue policy agendas that reflect their own strategic
priorities (which are not necessarily aligned with priorities of
vulnerable groups and peoples).

The flexible design of DPF ultimately reflects a complex
relationship between the World Bank and the borrower
countries by promoting ‘win-win’ schemes for both
entities. On the one hand, DPF is an instrumental lending
tool for the World Bank to support development agendas
in borrowing countries and earn a significant profit by
lending large amounts of money quickly, with relatively
low preparation and execution costs compared to other
lending instruments. On the other hand, DPFs serve as a
vehicle for middle-income country governments to receive,
in a short period, large amounts of money to implement
institutional and policy reforms that allow them to pursue
their political agendas. These policy reforms tend to support
a program of policy or institutional actions to improve the
investment climate in borrowing countries. Investment is
broadly defined by the WB to include spending “not only
for enlarging the productive basis of a country, but also
for making it more productive. Investment includes both
physical and human capital, as well as spending which
directly substitutes for future investment requirements, such
as spending on improved operations and maintenance.””!

One of the main criticisms of DPF operations is that they
are not subject to appropriate and robust standards or
safeguards policies, like the ones that apply to investment
project financing. DPF operations are guided by a Bank
Policy (Operational Policy 8.60)72, which relies heavily on

the borrower’s own processes and systems. According to
the World Bank’s Independent Evaluation Group (IEG),
“there is little guidance on how to conduct a meaningful
and useful capacity assessment and gap analysis of country
risk management systems.””® While there is guidance on
how to identify risks, information on actions to take should
a risk be identified is lacking. Moreover, while, for example,
an environmental assessment could describe the overall
features of environmental management, the links to specific
policy actions supported by the DPF may not be adequately
covered or understood. This is because environmental
management systems are typically organized around
physical features and resources’ rather than governance,
yet in DPF, it is governance (often the most challenging
feature of environmental management) that is targeted.”
The links to social risks are even further complicated,

as there is often not a specific government department
dealing with these risks.”® The World Bank has developed
reports on the use of Strategic Environmental Assessments
(SEAs), currently called Strategic Environmental and Social
Assessments (SESAs) as specific tools that fit better to assess
the environmental and social implications of policies and
institutional reforms. However, they are not used as part of
a set of tools to assess environmental and social implications
of policy reforms in the contexts of DPFs.
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This is particularly problematic when it comes to assessing
social and environmental impacts. The policy states

that any “likely significant effects” on poverty and social
consequences (especially on poor people and marginalized
groups) or on environmental, forests, or other natural
resources should be outlined in the program document
together with an assessment of the systems available for
reducing the impacts and any improvements needed.”
However, a 2015 IEG review of the management of social
and environmental risks with DPF noted that there is

no clear guidance on what constitutes “likely significant
effects.” Importantly, it found that staff frequently referred
to it as “direct, short-term effects,” leaving out consideration
of important indirect or longer-term effects.” The IEG review
also indicates that after a policy action is implemented, there
is no formal and clear system in place in the Bank to monitor
and evaluate environmental and social risks and their
potential mitigation in DPF.” Additionally, the World Bank’s
2015 DPF retrospective found that only a third of the prior
actions assessed included an “adequate” discussion of any
significant environmental effects.®

Another issue relates to consultations. In its policy for DPF,
the World Bank advises countries “to consult with and
engage the participation of key stakeholders in the country
in the process of formulating its development strategies,”
including with “social groups directly affected by the
operations.” A country’s “arrangements for consultations
and participation relevant to the operation, and the
outcomes of the participatory process” should be outlined

in the DPF program document. Moreover, “relevant analytic
work conducted by the World Bank, particularly on poverty
and social impacts and on environmental aspects” should be
made publicly available as part of the consultation process.®'
However, evidence shows that consultations are of variable
quality because these procedures are based on the countries
constitutional and legislative framework, so experiences
change country to country. The concern is that the World
Bank does not offer minimum standards for consultations
with clear guidance on how to proceed in these cases.

Moreover, from a civil society perspective, the distinction
between DPF and IPF is not always made clear, which

can limit constructive engagement that could contribute

to better design, in particular regarding social and
environmental aspects. In the words of the IEG, civil society
“frequently find DPF design to be a black box, where little
information is made public until the operation is approved
and the reforms have already been implemented.”#?

Another issue identified by the IEG as problematic is

the short time span for many DPFs, which means that
monitoring and evaluation (M&E) is inherently difficult due
to “the disconnect between the substantial length of time
needed to observe results and the brief time after which
operations are evaluated.”® This limits the value of standard
World Bank M&E documents such as Implementation Status
Reports (ISRs) and Implementation Completion Reports
(ICRs). This also means that accountability, including access
to remedy, is limited since the World Bank’s accountability
mechanism, the Inspection Panel, cannot review complaints
relating to loans that have closed or are more than 95%



disbursed. This leaves a very short window for impacted
communities to prove any actual or anticipated harm caused
by a DPF operation.®

According to IEG's 2013 review of World Bank support to the
forest sector, DPF was one of the main instruments used for
forest policy reform between 2002 and 2011.8° A landmark
DPF case was brought to the Inspection Panel in 2005. The
case, dealing with a complaint from indigenous Pygmy
peoples, related to a World Bank timber concession reform
undertaken, specifically through the Transitional Support
for Economic Recovery Grant (TSERO). TSERO sought to
improve governance in the forest sector by introducing a
regulatory framework for industrial logging concessions

in the country’s tropical rainforests. While the Bank had

assessed that the Project would not have significant social or

environmental effects, the Pygmies argued that there was a

risk that the DPF could cause irreversible harm to the forests
that they live in and depend on, and moreover, they had not
been consulted.®

DPF & Forests

Based on its investigation, the Inspection Panel expressed
particular concern over the Bank’s failure “even to identify
the existence of the Pygmy peoples” in the project area.

It questioned whether DPF had been the right instrument

to use given the social and environmental risks associated
with DRC's forest sector, noting that DPF “effectively
bypasses the environmental and social safeguard policies
that apply to projects.” It concluded that “up-front and
accurate assessment of environmental and social impacts is
important for DPLs,” but that the system in use “is flawed."®’

A 2005 World Bank analysis noted that while DPF “has the potential to bring about highly positive outcomes for
forests and forest people,” it could also “indirectly and inadvertently, lead to adverse impacts.” The analysis further
recognized that linkages between “broad institutional and policy reforms under [DPF], and outcomes at the forest
level are likely to be diffuse, indirect, and highly variable from one situation to the next.”#®

While the DPF policy states that the Bank’s program document should assess any likely significant effects on a
country’s environment, forests, and other natural resources, that are caused by specific country policies supported
by a DPF operation, the 2013 IEG review noted that the lack of safeguards “inhibited the Bank’s ability to apply
rigorous risk assessment and related mitigation measures in its [industrial timber] concession portfolio.”®

Direct and indirect drivers of deforestation have also been linked to DPF. A 2017 report series, published by the
Bank Information Center together with local partners, identified potential risks to forests through DPFs in four
countries, linked to the promotion of large-scale infrastructure, mining, and public-private partnerships (PPPs),
such as for oil, gas, large-scale hydropower and roads.® For example, in Mozambique, DPF support was targeted
towards increased investment in coal mining, despite the deforestation risks.”’ In Indonesia, a DPF aimed at
increasing private investment in infrastructure ran the risk of increasing deforestation despite the fact that
much of the infrastructure development is taking place in forest-rich regions.*? In both cases the Bank failed to
adequately consider forest-related risks in its assessments.
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III.

CASE STUDY:
Colombia’s
Territorial
Development
Policy Loan

CONTEXT AND TERRITORIAL
DEVELOPMENT POLICY LOAN

The Colombian government and citizens face several
challenges in their transition to peace. The post-conflict
context in Colombia requires huge institutional capacity and
financial efforts from the Colombian government. A major
requirement is for costs associated with the peace building
agenda. According to official data, the costs of implementing
the agreement range from roughly 0.9% to 0.7% of GDP
(about US$2.5 billion) annually for the next 15 years.® In
recent years, Multilateral Development Banks (MDBs) have
approved several loans for Colombia. For instance, since
November 2016 the Inter-American Development Bank (IDB)
has approved 29 loans to Colombia for a total sum of US$1.2
billion.**% From 2005 to 2017 Colombia received 22 World
Bank DPF loans totaling $9.2 billion. As of April 2018, only
one DPF, for $500 million, was active.’® Also, both Banks are
developing operations to finance the rollout of the Multi-
purpose cadastre.”

In December 2016, ten days after Colombia’s Congress
ratified the peace agreement with the FARC, the World
Bank Board approved a new DPF operation for €716.5
million (approximately US$800 million) for the Colombia
Territorial Development DPF, the first DPF in a series of
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two.% Just over a week later, all of the funding had been
disbursed. Although this is common practice for DPFs as a
budget support instrument, this is a major concern in terms
of transparency and participation. Negotiations between
government and World Bank started months before the DPF
was made public and approved as the eight agreed ‘prior
actions’ had to be completed as condition for disbursement.
However, by the time Colombian citizens and civil society
organizations (CSOs) learned about the DPF, negotiations
between the parties had ended and organizations had no
chance to challenge the policy decisions agreed tied to the
loan.

The eight mutually agreed policy reforms that the World
Bank required the Colombian government to complete
in order to disburse the loan are based on two pillars,
which build on Colombia’s CPF, the NDP, and the Peace
Agreement:

Pillar I: Strengthened land management systems and
institutions;

Pillar II: Improved fiscal information, investment
prioritization and strengthened financial management
of subnational expenditure.

While this DPF sets the institutional ground for the
improvement of land management, territorial planning, and
efficiency of allocation of resources at the local level, given
that a DPF provides non-earmarked general budget support,
there is no direct correspondence between the prior actions
and the allocation of the funds. In CONPES? 3334 (2005), the
Colombian Government emphasized the importance of this
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type of multilateral development bank lending with ‘free
destination’ budget support for the country to finance its
fiscal deficit.'® Given the lack of transparency around how
DPF money is allocated within Colombia’s budget, it is not
possible to evaluate if the benefits of the loan are greater
than the costs.’”

The World Bank's assessment of the Territorial DPF did

not foresee any major negative social or environmental
impacts linked to the loan. In the program document, the
Bank concluded that the policies linked to Pillar I “are likely
to have positive effects promoting a reduction of regional
socio-economic inequalities through improved territorial
management and planning at the subnational level, a better
provision of public services and local public goods, as well as
by developing and protecting local property rights.”

Moreover, it deemed that the prior actions supported by
the DPF “are not likely to have significant negative effects
on the environment, forests and other natural resources,”
concluding that “the overall net direct and indirect
environmental effects of the DPF would be positive” or
neutral. At the same time, the overall risk rating that the
World Bank assigned to the project was “moderate”. This
rating is telling in that it points to the unpredictable, or not
fully understood, secondary effects of the prior actions.

As for consultation with key stakeholders, the DPF program
document refers to a “complex process of consultations”
linked to the NDP but provides no further information or
evidence regarding who was consulted, how, and about
what. This claim made by the DPF program document
should be supported with evidence and information.

ETHNIC COMMUNITIES AND THE
MULTI-PURPOSE CADASTRE

Prior Action 1: The Government has approved a
comprehensive property cadastre'® policy, which: i)
Redefines the roles and responsibilities of institutions
and levels of government to separate regulatory and
implementation responsibilities; ii) Defines standards
and methodologies for surveying, recording, and
valuation of properties to transform the fiscal cadastre
into a multiple-purpose one; and iii) Mandates the
updating of cadastral information of all the land parcels
in Colombia.

The property cadastre policy refers to CONPES 3859, which
was approved in June 2016. According to the Bank, CONPES
3859 is expected to provide “the enabling conditions for the
design, implementation, use, and maintenance for a multi-
purpose cadastre for the first time”. The new policy calls for
designing and establishing within a ten year period (2016-
25) design and establish a multi-purpose cadastral system
that will “(i) adequately characterize the physical conditions
of the territory under a systematized and standard
methodology, (ii) guarantee the full alignment between
physical and legal property information, (iii) document and
record market-related land values to enable functional land
markets, and (iv) incorporate provisions to ensure technical,
financial and institutional sustainability in the long term.”"%

This means that CONPES 3859 will serve as the main
guideline to orient the National Cadastre Law (Ley de
Estatuto Catastral) which is one of the indicative prior
actions, triggering the second Territorial DPF. In other
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words, the GoC agreed in prior action 1 of the loan
agreement to develop a plan to have a law that would
govern a ten-year implementation process. The draft law
was submitted for parliamentary approval on August 16,
2017 and was still awaiting action as of the end of March
2018."° The law hasn’t been approved, yet the DNP stated
that pilots to implement the multi-purpose cadastre policy
in 23 municipalities and in 145,533 properties (1% of the
national territory) would go ahead.'®

Traditionally, the cadastre has been used for fiscal purposes
in urban areas, focusing solely on the value of the property
as a basis for establishing taxes. Thus, it did not provide
necessary information for territorial planning. In this sense,
CONPES 3859 defines the multi-purpose cadastre as a

land information system which goes beyond tax purposes,
in two main aspects: (1) to provide legal security through
registration or representation of interests on land, related
to their occupation, value, use and urbanization; and (2)

to support the decisions of territorial ordering and economic,

Situacion del catastro rural

FIGURE N3:

social and environmental planning, by integrating information
on rights, restrictions and responsibilities.

Another related important aspect of a multi-purpose
cadastre, according to the Bank, is that it “collects additional
information related to the parcel (such as land use,
densities, socio-economic category) and interacts with
existing relevant infrastructure systems (infrastructure,
environmental), enabling the cadastre system to serve as a
tool for planning and for territorial development, as well as an
instrument to inform investment prioritization." %

There is a general consensus about the need for a multi-
purpose cadastral system, including support from Afro-
Colombians and indigenous peoples, given that the current
cadastre is outdated and incomplete for more than 58% of
the territory'”. Specifically, 28.5% of the national territory
does not have a registered cadastre, and 63.9% of the
existing cadastre is outdated; this corresponds to 722
municipalities, both urban and rural.’®®
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This generates legal uncertainty due to the informality

in land tenure in territories where many inhabitants are
victims of forced displacement.” Also, Colombia’s economic
growth for the past decade has been mainly in urban areas,
generating larger gaps in poverty rates and standards of
living between urban and rural areas across regions and
within departments and municipalities.” In this sense, a
complete cadastre is long overdue; however, it requires
careful consideration of political, economic and social
issues, given the huge concentration of land, decades of
dispossession, and disputes over territories.

In this sense, there are four main elements of CONPES
3859 determined by prior action 1 that are concerning for
indigenous and Afro-Colombian communities:

1. Legal security: Following the best practice based on
the principle of legal independence'? and security of
property, CONPES 3859 states that the multipurpose
cadastre seeks to integrate and cross-register legal
title information against the boundaries of indigenous
‘resguardos’ and lands of Afro-Colombian communities
‘territorios colectivos,’ as well as environmental
restrictions and responsibilities, delimitation of
property tax assets and private goods with the purpose
to improve the legal security of property rights."
According to an Afro-Colombian leader, a historical
problem for Afro-Colombian people is the lack of
legal recognition of their territories. In this sense, the
multi-purpose cadastre could provide an opportunity
to make an integral assessment of their territory
and develop a much-needed ethno-development
strategy.'"®

Nonetheless, indigenous and Afro-Colombian leaders
expressed their concern that overlaying of legal titles
against the boundaries of indigenous ‘resguardos’
and lands of Afro-Colombian communities ‘territorios
colectivos,’ could weaken their collective rights if

the proper safeguards are not in place to ensure
protection of their territories. First, they mention

that CONPES 3859 document established that the
multipurpose cadastre aims not only to improve the
legal security of property rights, but also to facilitate
“the functioning of societies and markets and

ensure the effective use of information by the State
and other interested parties.”"'® In this sense, they
argue that the multipurpose cadastre correlates to a
particular vision of development that aligns with the
extractive economic development model implemented
aggressively by the last four Colombian governments
(2002-2018) and conflicts with how the indigenous and
Afro-Colombian peoples understand territory, which
goes beyond the mere identification of the legal status
of the land.

An unintended consequence of this procedure of
identification of territories and cross-registration of
titles is that it could become a mechanism that ends up
expropriating territories from these peoples because
they are not in the cadastre. The leaders interviewed
for this study emphasized that it would be important

that these records are clear and that guarantees, and
protections are in place for those who hold a land
title but are not registered in the cadastre. This is an
important issue for ethnic people, precisely because
of the nature of the information that the cadastre will
produce. Ethnic leaders mentioned that the cadastre
system will serve to identify what types of natural
resources are available in their territories. They claim
that the government should ensure that the cadastre
does not operate as a tool to “strengthen extractive
economic policy,”""” but instead protect their own
rights in their territories and defend the right to Free,
Prior, and Informed Consent for changes affecting
their communities.

For Colombia, the area identified as owned by
indigenous peoples is 37.58 million hectares (33.87%
of national territory).""® Indigenous peoples and Afro-
Colombian communities advocate for stronger land
rights as a tool to ward off deforestation and climate
change and better protect their lands and territories.”®
A growing body of evidence highlights that secure land
rights for forests communities are the best defense for
forest destruction and environmental conservation.'?

. Social, environmental and economic planning: Land

management in Colombia covers all activities related
to its economic, social and environmental aspects.
This includes the valuation of property, mining, and
management of public services, among others. In this
regard, indigenous and Afro-Colombian communities
are asking how the vision of “development” supported
by CONPES 3859 and the Multi-purpose Cadastre
National Law project will be implemented with regards
to their holistic and ethnic vision of territory and
development. The leaders interviewed mentioned that
CONPES 3859 and the Multi-purpose Cadastre National
Law project lack an ethnic approach, as the main focus
is put on property held on an individual or private
basis: “the multipurpose cadastre mainly identifies
the current state of land tenure and ownership with
the individual plots.”"?" Moreover, the CONPES 3859
does not specify any particular role for resguardos and
Afro-Colombian collective territories in the land use
planning process. In section 5 of the CONPES 3859,

the document justifies the need for a Multi-purpose
Cadastre to develop “instruments that effectively
protect property rights, reflect tenure legitimacy of
those who occupy and use the land, and to improve the
processes of planning and implementation of policies
related to rural land management as urban,”'? but
without specifying which other actors apart from the
state will control land use decision-making.

For indigenous peoples and Afro-Colombian
communities, the physical aspects of territories,
such as land, forests and rivers, cannot be treated

as separate. Instead the notion of territory is based
on a worldview that connects the earth with the
spiritual and the material. Territoriality is linked to
the way people use land and other natural resources
and, how they organize and give meaning to a place,
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while responding to economic, policy and cultural
dimensions. Indigenous people deem that animate
beings, in particular trees and animals, embody a
multitude of charitable or malefic forces, which must be
respected. For many people, certain trees are venerated
and protected, and in the past many large forests were
therefore left untouched as they were considered to

be sacred territories. For Afro-Colombian communities,
territoriality relates to a complex network of ways of
living, with a close dependence on forests and other
ecosystems.''2* These perspectives are also reflected
in the visions of what ‘development’ constitutes. Many
indigenous communities have “life plans” and Afro-
Colombian people “ethno-development plans” that
define how they themselves want to develop, from a
social, environmental and economic perspective, based
on their culture and ancestry.'®

. Land markets: CONPES 3859 proposes to improve

the legal security of property rights, as one of its main
purposes is to facilitate and smooth the functioning of
both societies and markets.’?® The main assumption
here is that the current cadastral appraisals in Colombia
do not accurately reflect the physical and economic
characteristics of the properties and the land market
dynamics. This approach can be linked to World Bank
advice for Colombia, including a 2007 policy note to

the government, which called for the establishment of
an efficient land market arguing that “the efficient use
of land requires conditions that facilitate the mobility

of property rights, so that land can be used for more
productive activities and by more efficient users.”'?

The underlying idea is that the economic valuation of
the properties and land, as established by CONPES
3859, will facilitate the transparency of land markets, as
well as efficiency in fiscal management in all areas. All
these elements included in CONPES 3859 are key for the
process of land reform and land use in Colombia.

Although the Afro-Colombian leaders interviewed
confirmed that overall, they have great concerns
regarding the construction and implementation of

the Multi-purpose Cadastre, some believe that it could
lead to official recognition to collective territories

and indigenous resguardos. A major concern from
indigenous leaders is how the information from the
Multi-purpose Cadastre could be used, in particular by
large and medium scale extractive industries, and what
the associated impact on their territories would be.
They argue that the identification of land and property
and the possible ‘strategic uses of the land’ could be
dangerous, for their land rights, as their territories are
rich in resources. If this information becomes public,
without proper protection for collective territories,

it could represent a risk for their economic, social,
cultural and environmental sustainability. Thus, the
new multi-purpose Cadastre system could be either
used to strengthen indigenous and collective territories
through clearer boundaries and rights, or weaken
them if their territories are not fully recognized, which
would put ethnic communities in a much higher state of
vulnerability.'? Given this, leaders consider that it is key

to have land formally recognized as legally belonging to
their communities as a first step to secure their rights.

A large part of the areas where the collective territories
of the indigenous and Afro-Colombian peoples are
located were for years isolated and forgotten areas,

but today they are recognized by agri-business and
extractive industries as areas rich in natural resources.
This context has put these peoples directly in danger.
Currently, violence and threats against these peoples
are mainly related to the control of their territories and
natural resources, through the dispossession of lands
in territories recognized by the state and in those where
there is still no legal recognition of property. Despite
the complexity of the political, territorial, and social
context and risks to ethnic peoples who defend their
territorial rights, the leaders of these peoples persist in
seeking legal recognition of their territories. At the end
of 2017, social movements'? raised strong complaints
at national and international level about the serious
situation of violation of Human Rights and International
Humanitarian Law, with the systematic murder of social
leaders and human rights defenders. According to a
report collected by Cumbre Agraria™, since the signing
of the Peace Agreement in 2016 and through 2017, there
have been more than 200 targeted killings, including
leaders of ethnic groups.™"

Similarly, promoting land markets involves enhancing
private and traditional property over collective territories.
Some indigenous and Afro-Colombian leaders expressed
that Colombia has a unique historical opportunity to
re-define its approach to development, which includes
addressing problem of land reform and land use from an
inclusive approach, but that needs to be ensured with the
proper mechanisms in place to protect collective tenure.
One indigenous leader reaffirmed that beyond the mere
tenure, their communities have spiritual connections
with their territories that are related with their own
cosmovision which determines how they use the land.
This is supported not only by the text of the Colombian
Constitution but also by vast jurisprudence developed by
the Constitutional Court that reinforces this relationship.

To address some of these issues, in May 2017, ethnic
communities put forward a proposal? to include an
Ethnic Commission in the Multi-purpose cadastre system,
to guarantee that the rights of their communities

are respected and ensure that the new cadastre

system will actually strengthen their rights and not
undermine them. This demonstrates the high level of
involvement, commitment and participation that the
ethnic communities had in the debate regarding the
process of implementing the multi-cadastre system.
According to the ethnic leaders interviewed, “there is a
need for an Ethnic Commission in the cadastre system.
The commission should be in charge of updating the
information on ethnic territories and identifying and
resolving tenure conflicts.” This recommendation is
particularly important in this context considering that
the WB has prepared a loan to the GoC for $100 million
to implement the Colombian Multipurpose Cadastre
Project, which includes an Indigenous Peoples Plan.'3334



Colombia Multipurpose
Cadaster Project (P162594)

The World Bank has prepared a $100M Colombia Multipurpose Cadaster Project (P162594). At the time of report
formulation, status of the Colombia Multipurpose Cadaster Project was still unclear. Although there will be no project
interventions within the Indigenous peoples 'territories, nor impacts on them, according to the Bank, an Indigenous
Peoples Plan (IPP) has been developed, and the project will be subject to consultations before appraisal. This could be
an opportunity for addressing the Ethnic Commission requests and including Ethnic communities from the planning
and design phase to ensure to inclusion of vulnerable groups from the beginning of the project. According to the
project overview: “The IPP will contain protocols for an adequate interaction with ethnic groups, respecting their
culture, customs and habits. It will also ensure the active participation of communities and their authorities in the
project activities.”'®

The project overview states that in a post-conflict context, “the risk of land conflicts is significant” (8). Because

of this sensitive context, the systematic multipurpose cadaster process will include several “mechanisms to reduce
and manage conflict in the field, including instruments such as: social mapping and sensitization of the communities
participating, alternative dispute resolution mechanisms during the process, and a grievance mechanism for those
not fully satisfied” (8). It also states that the project seeks to minimize potential conflicts and recognizes that there
are groups whose land rights will potentially require extra attention, such as: “women, orphans, indigenous, and Afro-
Colombians.”

The Project’s Integrated Safeguards Data Sheet states that “to avoid misunderstandings and make sure that cadaster
process and implication are well understudied among holders the proposed Project’s approach should include a
broad communication strategy that mobilizes all holders and cover all holdings in the targeted areas” (10). Herein

lies a concerning implication that the main risk vis-a-vis ‘holders’ is merely a communication issue rather than a
substantive structural problem concerning territorial conflicts and vulnerable communities in Colombia as the present
report is demonstrating. Moreover, there is a disconnect between recognizing that “risk of land conflicts is significant”
and the Safeguards sections, where the project’s environmental and social impacts are considered be “minor, site
specific and easily manageable [...] Potentially adverse social impacts are expected to be small, as they will be
avoided or minimized through appropriate preventive and mitigation measures” (9).

NATIONAL LAND AGENCY
AND LAND TITLING

The Government passed Decree 2364 in late 2015 and
Decree 419 in 2016 to create the ANT as the ruling authority
for land management in the country, which is supported

by prior action 2. According to the DPF loan agreement, the

Within the framework of the extraordinary powers granted
by the Congress of Colombia for the government to
advance a Comprehensive Rural Reform, the Government
passed Decree 2365 in December 2015 that liquidated

and suspended the INCODER (Instituto Colombiano para

el Desarrollo Rural)® and restructured the Ministry of
Agriculture. Three new agencies were established to replace
and assume the functions of the extinct INCODER: The
National Land Agency (ANT), the Rural Development Agency
(ADR), and the Territorial Renewal Agency (ART).

Prior Action 2: The Government has established the
institutional framework to, inter alia: i) implement
access-to-land programs for rural productivity and
equity, and ii) support the process for rural land
formalization, through the creation of the National Land
Agency (ANT).'”

ANT will execute policy regarding the social development

of rural property, which includes land management as a
productive asset, attainment of secure legal title to the land,
promotion of fulfillment of the social role of land ownership,
and the administration of rural properties entrusted to

the nation. In this way, the ANT will use the multi-purpose
cadastre to “contribute to building and facilitating public
access to information needed to build understanding

of rural land markets and become the main institution
responsible for managing and administering public land.”

While DPF funds are not earmarked to specific activities
beyond the prior actions, the DPF documents set a target
of 40,000 plots in rural areas to be formalized by the ATN in
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2018, against a zero baseline.’® This begs the question of how the Colombian government will be expected to finance this target,
if not with the DPF loan. Ethnic leaders interviewed noted that it is not clear how or whether the Colombian government is using
the money provided by the Territorial DPF loan to ensure effective land titling for ethnic communities.

The Territorial DPF project does not make any substantive mentions of the importance of indigenous peoples and Afro-
Colombian communities in this process of rural land formalization. Nor does it include any specific incentives to prioritize the
recognition of collective rights. Ethnic communities find this new institutional arrangement, in particular the dissolution of
INCODER, as problematic because instead of ensuring and facilitating their land titling, it is creating more barriers to access
for ethnic people. They had expected that the Territorial DPF would help overcome such problems, but as the following section
describes, ethnic communities still encounter several obstacles in the process of land formalization.

AFRO-COLOMBIAN REQUESTS
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e There are 271 requests submitted by Afro-
Colombian communities for the legal
recognition of their community councils in
18 departments and 103 municipalities of the
country. While the total land area requested was
not publicly available, more than half (55%) of the
requests are for areas that total approximately
one million hectares. This compares to a national
land area of 114.2 million ha. The distribution
of community councils or collective territories
with request for collective titling by regions is
the following: i) The Pacific region and the inter-
Andean valleys with 48.7%, ii) the Caribbean region
with 38%, iii) the regions of La Orinoquia and the
Amazon with 12.5% and, iv) the Magdalena Medio
region with 0.7%.'*°

* Many of these requests for collective titling
have been outstanding for more than a
decade without response from the competent
authorities (first INCODER, now ANT). Of the
271 cases reviewed, 29% don’t have information
regarding the application status and 39% have
been detained for ‘lack of documentation’. Only
13% have received an acceptance order,' and
most of these are stalled under the pretext of ‘legal
formalism’. Out of 148 community councils without
collective title, 25% are affected by agro-industrial
projects in their territories, 23% by hydrocarbons,
6% by oil pipelines, and 7% by other infrastructure
projects. As long as certain Afro-Colombian
communities lack titles, these pressures will
continue to seriously threaten collective life.™!

+ The time for approval for collective titling should
not exceed eight months (collective titling to Afro-
Colombian communities is established in chapter
1V of Decree 1745 of 1995). However, the ANT is not
complying with the established time for approval.
Regarding this issue, an Afro-descendant leader
stated: “there is no due process and the times
stipulated in the Law are never met, that’'s why we
have many territories that have not been titled and
many of those that were titled, were not titled in
the complete way, as requested by the community.
This means a territorial loss in the collective titling
exercises.”

+ Afro-Colombian communities mentioned that when

INCODER was created'?, they had the opportunity

to address their historical demand for collective land
titling, but after the first two years the process had
stopped. Now, with the ANT, they haven’t seen any
major progress. An Afro-Colombian leader explains
this issue in the following terms: “The new institution
quickly titled during the first two years of the Law
[when INCODER was approved], but that began to
delay the collective title. The 6.5 million hectares that
were recognized was thanks to a meticulous, collective
and intense work of the organizations that at that time
included PCN, the Inter-Ethnic Forum, ACAPA, among
others, we put ourselves in front of INCODER, taking
advantage of the Law, information was collected,
territories were mapped, to make the recognition
effective”.

FIGURE N5:

Map of the Departments in Colombia where there
are Community Councils without collective titling

Source: Observatorio de Territorios Etnicos y Campesinos'



INDIGENOUS COMMUNITIES REQUESTS

+ In the case of indigenous communities, there are 678 applications registered for the constitution, expansion, and
restoration of indigenous territories. Only 197 (29%) of these applications identify the precise area to be legalized; 71%
of registered applications have the area to be legalized pending survey or concurrence by authorities.

TABLA. SOLICITUDES LEGALIZACION TERRITORIOS INDIGENAS

Procedimiento  N°Solicitudes  Solicitudes que Area por Familias Personas

Administrativo incluyen Area legalizar (Has)

Ampliacién 297 84 399.310 32.640 156.001

Constitucion 360 111 1.026.905 24.823 115.033

Saneamiento 21 2 384 625 2.305

Total 678 197 1.426.599 58.088 273.339
Source: ANT

+ Almost 42% of these requests are located in the it uses ‘suspicion’ as a legal and viable criterion for

areas of Putumayo, Tolima, Caqueta and Cauca. The
197 applications with precise area seek a total of
roughly 1.43 million hectares (average of 7,242 ha.). In
Putumayo, 73% of the requests are for the constitution
of resguardos to address the precariousness of titling
of the Inga, Awa and Nasa peoples. In Tolima, 99%

of the cases requested are by the Pijao people who

for decades have demanded full recognition of their
ancestral territory. In Caqueta, 55% of the cases are
directed to expansion of indigenous reservations
areas that were not fully recognized in the previous
processes. And in Cauca, the applications are for the
expansion and constitution of the territories recovered
in previous decades. Out of the requests submitted

by the indigenous peoples, 77% are still at the initial
request stage, 14% are in process, and 9% are in
suspension.’™#

For indigenous peoples, the range of time for ANT to
respond to collective titling requests is, according to
the 7th article of Decree 1071 of 2015, eight months. As
with the Afro-Colombian requests, indigenous people
state that there has been no compliance with the
designated time for approval. Indigenous peoples also
raised the issue that in 2012, the national government
allocated nearly $ 80,000 million pesos for indigenous
peoples, by 2018, but according to the ANT it is
projected to invest only $ 21,000 million.™

According to the National Commission of Indigenous
Territories, the ANT has been issuing, unilaterally
and without consultation, resolutions, directives and
internal documents since Jan. 2017 that seriously
affect the territorial rights of indigenous peoples in
Colombia. For example, in ANT Directive 01 of 2017,

decreeing the suspension of land titling processes
for indigenous peoples who are allegedly occupying
private property without prior judgment, as provided
by the Colombian legal system. This action denotes
the violation of the right to due process by ANT.

ANT resolution 1653 of 2017 was approved without
previous consultation and provides a new function to
the Directorate of Land Access, which is “advancing
the processes of acquisition and expropriation of
properties for indigenous communities”'®. According
to Decree 2365 of 2015, which was properly consulted
with indigenous communities within the framework
of the agreements signed in the PND 2014-2018, this
function corresponds to the Directorate of Ethnic
Affairs. Accordingly, indigenous peoples assert that
they should have been consulted before ANT approved
the modification.

The National Land Agency (ANT) has subordinated the
advancement of territorial administrative procedures
for the legalization, endowment and protection of
indigenous territories to Decree 1858 of 2015. But
since Decree 1858 was issued without any consultation,
this violates the fundamental right of indigenous
peoples to free, prior, and informed consultation of
new legislative and administrative measures that affect
them.

21



NORMATIVA

PRO‘!FC(‘!G# V
ACTUALIZAGON
o PRUEBA AILOTO: 4 MUNMIBICE

» INICADORES DE RETULTADO
BANCS MuNDaL: PARA

o coumn cond

TRE CATAEMALEL

EN Un EGWVALENTE AL v

xzf.n TURERES Cre =
L P,

FIGURE Ne6:

Analysis and proposals of Ethnic Communities given

at the workshop “Analysis of the impacts of World Bank
lending for territorial development policy in Colombia”
Bogot4, Colombia | February 20, 2018

KEY ISSUES RELATED TO ANT AND
THE LAND TITLING PROCESS FOR
ETHNIC COMMUNITIES

+ In theory, ANT was created to accelerate land titling
and ensure it occurs, but since the agency was
created, the land titling achieved has been minimal
for ethnic communities™’. Although Colombia has
developed robust legal and institutional frameworks
to recognize community rights, the limitations in the
institutional arrangements and capacity to implement
community rights are still huge (including financial and
technical limitations of the national and subnational
government agencies). For example, indigenous and
Afro-Colombian leaders interviewed state that the
government is not able to respond to the requests
since the procedure is overloaded with bureaucratic
and legal obstacles that prevent solving them. This
creates a legal limbo that is weakening their collective
rights as there is no progress towards results in the
land titling process for ethnic communities.

+ Secondly, Colombia’s ethnic communities explain that
the procedures are not adjusted to their social and
cultural realities. According to their leaders, one of
the barriers to access is that the ANT does not have
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specialized lawyers to advise the communities or
specialized professionals to help ethnic communities
fulfill all requirements. This represents a huge obstacle
for communities to realize their right to collective
titling as they need to hire their own lawyers or work
with specialized NGOs that give them advice.

Territories requested by the ethnic groups are usually
disputed zones claimed either by large extractive
industries, by municipalities for urban expansion, or
by government to create protected areas to meet
environmental conservation targets. According to
one leader “[...] ethnic communities have to wait to
obtain the titles of their territories for years but, in the
meantime, big companies are able to acquire rights
for concessions and exploitation of mining and forest
resources really fast via processes that are not clear
to us.”™® Land titling and land tenure are important
for ethnic communities as they represent the first and
best safeguard to protect their cultural, economic,
social and political rights to ensure their collective
survival, which is intertwined with the protection of
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their territory and its natural resources. A growing
body of evidence' suggests that stronger land rights
are one of the most effective tools to combating
climate change and reduce deforestation rates. For
example, low deforestation rates on indigenous
reserves in Colombia have resulted in relatively

low CO2 emissions: “According to WRI calculations,
Indigenous Reserves have higher carbon density, at
145 tonnes per hectare, than other Amazonian forest,
with 128 tonnes per hectare. From 2000 to 2012, loss
of about 70,000 hectares of forest on Indigenous
Reserves resulted in about 34 million tonnes of CO2
emissions, equal to 484 tonnes of CO2 per hectare.
During the same period, the Colombian Amazon
outside Indigenous Reserves lost 694,000 hectares of
forest, resulting in 316 million tonnes of CO2 emitted
(456 tonnes per hectare).”’s More significant perhaps
than the higher carbon density of Indigenous Reserves
(13.3% in standing forests, and 6.1% in forests lost), is
the ratio of Colombian Amazon forest lost outside the
Reserves to those inside (almost 10 to 1).
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* According to the National Commission of Indigenous
Territories (CNTI), the lack of recognition of indigenous
and other collective territories contributes to the forced
displacement, dispossession and occupation of their
territories by third parties, such as settlers, armed
actors or private companies and contributes to the risk
of extinction and extermination of indigenous peoples
because it does not guarantee enough land for their
survival at the economic, social, environmental and
cultural level. They recognize that the Colombian state is
one of the main actors that has historically contributed
to the violation of their territorial rights and with the
creation of the ANT is continuing to do so by creating
inefficient procedures that are not functional and useful
to ensure their access to land rights. Recognition of
collective land tenure is a mechanism to stop negative
effects (e.g. environmental externalities, displacement)
of land privatization which fractures or ignores their
collective rights and fosters fragmentation and land use
change that frequently degrades natural habitat.™"
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RURAL DEVELOPMENT POLICY FROM
A TERRITORIAL PERSPECTIVE

Prior Action 3: The Government has strengthened the
institutional framework for rural development through
the creation of the Rural Development Agency (Agencia
de Desarrollo Rural) (ADR), which will plan, structure, co-
finance, and implement rural development projects.

This third prior action supported by the DPF operation
creates the ADR, whose main function is to execute
agricultural and rural development policy from a territorial
perspective through national, associative or territory-

level structuring, co-financing, and execution of rural and
agricultural development plans and projects. According

to Decrees 2364 and 2365 of December 2015, the ADR

will also support processes related to strengthening the
management of rural and agricultural development. The
ADR will perform functions at the national level, but relies
on territorial technical units. The ADR has responsibilities
of structuring, co-financing and implementing plans and
projects for agricultural and rural development as well

as strengthening the management of agricultural and

rural development. As the main goal of the prior action

is to develop and strengthen the institutional framework
for integrated rural development'??, the indicator to
measure results is the percentage of total co-financed rural
development projects that have a territorial focus (baseline:
16% in 2016 and target of 100% in 2018). The territorial
approach implies abandoning the traditional approach by
which support was provided mainly to individual producers
in a fragmented manner. These new projects must include
four components to be considered comprehensively, with

a territorial approach. These components are technical
assistance, access to productive assets, land preparation,
and alignment with the production chain and production
priorities of the territory.'>®

Ethnic leaders report that the information regarding

the role and goals of the ADR has not gotten through to
ethnic communities as they don’t know what the main
function of the ADR is. Problematically, people from ADR
are reaching out to people in the territories to propose
projects that ignore previous agreements that the ethnic
communities have had at the national and regional levels.
To the extent this occurs, it jeopardizes previous discussions
and agreements that the indigenous and Afro-Colombian
communities have had with local authorities. Currently,

the agency coordinates the execution of 1420 productive
projects of rural and agricultural development with a
territorial focus throughout the country. This work fits in
three programs: 1) Implementation of rural development
projects, 2) artisanal fisheries and aquaculture of limited
resources, and 3) productive rural development projects with
a territorial approach.

The main goal of Prior Action 3 is the consolidation of a
strengthened institutional and regulatory framework for
integrated rural development. As a result, the government
issued Decree 893 in May 2017 to create territorial
development programs (known in Spanish as PDETs) “as a
planning and management instrument to implement, as a
priority, sectoral plans and programs within the framework
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of the Comprehensive Rural Reform (RRI).” The Decree
establishes that the geographic coverage of the 16 PDETs
prioritizes 170 municipalities, of which 107 contain ethnic
groups, with 452 indigenous reserves and 305 community
councils.”™ The PDETSs are linked to the Integral Rural Reform
in the Peace Agreements and aim to focus on the regional
development of areas most affected by the armed conflict
and abandoned by the state.

The PDET is currently one of the most debated programs in
the implementation of the peace agreement at the territorial
level. Although the PDETs are not triggered by this particular
prior action, they are implemented by the Land Renovation
Agency (ART) that was established through Prior Action 2.
This, combined with the fact that PDETs are a fundamental
element of the Integral Rural Reform and were repeatedly
mentioned in discussions with ethnic leaders makes them
relevant to this report.

Although Decree 893 establishes that PDETs must have
respect for the ethnic communities’ governments and be built
with the participation of the communities” authorities that
accredit formal and legitimate recognition, Afro-Colombian
people state that this is not happening in reality. According

to an Afro-Colombian leader: “[...] it is a top-down policy,

[...] the ethnic communities should participate and establish
the guidelines to ensure that these development programs
have a territorial approach recognizing our history, culture,
and our relationship with territories.”' Thus, the effective
implementation and full compliance with commitments of the
PDETSs is problematic for ethnic communities as they are not
promoting inclusive development in their areas.

An indigenous leader interviewed similarly expressed

that it is not clear how the PDETs will serve to strengthen
indigenous territorial rights. Their people are concerned
because they find a huge gap between the approach
towards the PDETs at the national level and what is actually
happening on the ground. This situation puts at risk the
inclusive and transparent development of these programs.
An Afro-Colombian leader explained this issue in the
following words: “There is a great disconnect that is evident
at the national level and what is being done regionally;
there is no coordination, and we have evidence that this
participatory process has really reached the point where the
agreements made in meetings are not met.”"®

In the words of one of the ethnic leaders consulted “these
institutions [ANT and ADR] are not to guarantee our rights,
but guarantee much broader strategies, which might go
against many of our rights.”'” While it is too early to evaluate
these institutions, since all these reforms occurred at the end
of 2015, the underlying problem is that these new agencies
were created by presidential decrees without consultation:
“All these institutional reforms did not have participation of
the Afro-Colombian and Indigenous people. All those decrees
affecting our situation came out and we did not participate,
and we were not aware. They were an avalanche of more than
ten decrees, which came out to re-align the whole sector of
territorial and agrarian development.”'*®



IV. Conclusions &

Main Findings

DEVELOPMENT POLICY FINANCE

* In Development Policy Finance, impacts of the

policy reforms occur after the money is fully
disbursed and impacts depend on how reforms
are implemented. The assessment of environmental
and social impacts in the design of DPFs under the
Bank Policy (OP 8.60) are subject to a high degree

of discretion in the estimation of the magnitude of
risk."™ The Bank determines whether country policies
supported by the operation are “likely to cause
significant effects.” For example, in the case of the
Territorial DPL, the GoC got a loan in exchange for a
plan (CONPES 3859) to have a law that would govern a
ten-year implementation process.

World Bank operational policy fails to ensure
mitigation of social and environmental impacts,
especially those resulting “downstream,” i.e. as a
consequence of the implementation of DPL-mandated
laws or policies. Risk assessments depend largely

on the discretion of Bank staff; there no real options
available for mitigating medium and long-term impacts
outside of the client country’s own institutional
framework. According to the DPF document, prior
actions supported by the DPF “are not likely to have
significant negative effects on the environment, forests
and other natural resources,” concluding that “the
overall net direct and indirect environmental effects of
the DPF would be positive” or neutral and the overall
risk rating that the WB assigned to the project was
“moderate.” However, it is not clear how the World
Bank arrived at these conclusions.®

COLOMBIAN TERRITORIAL DPF

¢ The Territorial DPF did not establish mechanisms or

provide information to ensure ethnic communities’
proper participation in the new institutional
arrangements supported by the Territorial DPF.
These communities were offered no space for dialogue
to actually influence the loans that the GoC has agreed
with the World Bank, or the role and goals of the new

agencies in charge of land management triggered

by prior actions 2 and 3. Also, ethnic communities
expressed the importance and necessity of a multi-
purpose cadastre system, but had concerns regarding
1) the lack of their participation in developing and
implementing the multi-purpose cadastre policy

and 2) the risks that could be exacerbated if public
information on natural resources is used not to
protect the ethnic communities, but is used instead to
promote extractive or agri-business in their territories.

Lack of inter-institutional organization and
coordination in the GoC is exacerbating
transparency and accountability issues. Although
Colombia has developed robust legal and institutional
frameworks to recognize community rights, the
limitations in the institutional arrangements and
capacity to implement community rights are still
huge. There is no clarity on the new functions of

the new agencies that were established with the
dissolution of INCODER. Communities are concerned
that the lack of clarity in institutional roles, main
responsibilities, and monitoring capacity of the new
agencies that will be implementing the new territorial
arrangements generates more inefficiencies, rather
than strengthening the GoC's institutional capacity. At
the same time, there is a lack of clear division of labor
between the national and subnational government
level which exacerbates the lack of institutional
capacity to implement the Peace Agreements and all
the post-conflict programs, projects and policies.

CONPES 3859, which was a principal basis for the
Territorial Governance DPF, does not include
strong institutional mechanisms to address the
predictable conflict between the protection of
ethnic lands and the promotion of private land
markets. The new multi-purpose Cadastre system
could be either used to strengthen indigenous and
collective territories through clearer boundaries and
rights or weaken them if their territories are not
fully recognized. This makes ethnic communities
more vulnerable. An unintended consequence of the
procedure of identification of territories and cross-
registration of information could be expropriation
of communities’ territories because they are not in
the cadastre. Community leaders emphasized the
importance of these records being clear and having
guarantees and protection for those communities that
have a title but are not registered in the cadastre.

CONPES 3859 is a plan to guide the ‘Ley de

Estatuto Catastral’ that would govern a ten-

year implementation process. The draft law was
submitted for parliamentary approval on August

16, 2017 and was still awaiting action as of the end

of March 2018."®! Even so, the National Planning
Department (DNP) stated that pilots to implement
the multi-purpose cadastre policy in 23 municipalities
and in 145,533 properties (1% of the national territory)
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would go ahead.’®? One of the major characteristics

of DPFs is that funds are not earmarked to specific
activities beyond the prior actions. Nonetheless, the
DPF document sets a target of 70% in 2018 against a
zero baseline of area to be covered by the cadastre
pilot program. Considering this, it is not clear how
World Bank expects the government to use the
money because, in this case, the DPF is supporting the
creation of a long-term plan, CONPES 3859, but it is
also setting a specific target to achieve by 2018.

The Territorial DPF document does not assess
evidence regarding who was consulted, how and
about what: The official claim in the Territorial DPF
Program document is that the policies supported

by this DPF were informed by “a complex process of
consultations” (27). However, the document does not
assess evidence regarding who was consulted, how
and about what.

Ethnic communities don’t experience
improvements or particular benefits regarding
collective land titling process and securing land
tenure. Despite the ‘institutional strengthening
process’ embodied by the Agencia Nacional de Tierras
(ANT), ethnic communities haven't experienced
improvement at the local level. In particular, they
haven’t seen the ANT make progress toward the
target of 40,000 plots in rural areas with formalized
rights in 2018. Most of the requests for collective land

titling have stagnated and there has been a minimal
advance in the process of titling collective territories
for ethnic communities. Moreover, there are no clear
institutional mechanisms for these groups to make
claims or complaints to the ANT or to strengthen
enforcement. Recognition for collective land tenure is
a mechanism to stop land privatization which fosters
fragmentation and land use changes negatively
affecting natural habitat.

It is difficult to find consistent official data on

land titling requests and the number of official
resguardos and collective territories officially
recognized: There is no consistent official data across
different entities of the government. The territorial
DPF is intended to help the government to overcome
such problems.

While addressing collective territories is critical, it
is actually one illustration of a broader problem,
which also applies to land for peasants who have
individual plots, particularly women. Another

is that much of the expansion of the extractive
economic model that this DPF facilitates is most likely
to occur in the Altillanura, Colombia’s rich, biodiverse
savannah, the gateway to the Amazon on which the
Amazonian biome depends.




V.Recommendations

WORLD BANK

1. Revise and strengthen DPF governing policies by

harmonizing and aligning them with the new WB
safeguard policy framework: DPFs lack a rigorous
and comprehensive set of social and environmental
safeguards to ensure that WB projects do no harm
and that vulnerable groups can access projects
benefits. Operational Policy 8.60 governing DPFs

was not included in the review and update of Bank
safeguard policies (the new Environmental and Social
Framework). This was a lost opportunity to strengthen
DPF governing policies. In light of this, the WB should
revise and strengthen DPF governing policies by
developing specific safeguards mechanisms that
ensure transparency, inclusion and proper tools to
assess social and environmental implications for the
medium and long term of the policy and institutional
reforms.

. Recognize the significant risks of land conflict
in the Colombia Multipurpose Cadaster Project
(P162594) and reflect these in WB documents,
including the Safeguards Data Sheet: As recognized
in this report, ethnic communities raised several
concerns regarding the social and environmental
implications related to the development of the Multi-
purpose Cadastre and the process of regularization
of collective property rights. The pipeline project
should recognize in the Safeguards documents that
socio-environmental risks are high and address
them with preventive strategies based on extensive
consultations and inclusion of ethnic communities
from the beginning in the design, as well as
implementation and monitoring. The project should
minimize and prevent conflicts between business
interests and collective lands by ensuring that the
proper safeguards are in place to protect ethnic and
vulnerable communities’ rights.

. Ensure environmental and social assessments
for DPFs: Guidance on DPF design should provide
clear, mandatory criteria for assessing social and
environmental risk and a country’s institutional
capacity to manage that risk. This includes all risks
arising from changes in land ownership & use policy
and law, especially potential impacts from changes in
land tenure and rights on vulnerable or marginalized
groups and their traditional territories. The SEA and
SESA could be used as tools to assess environmental
and social implications of policy reforms. DPFs
should also be subject to environmental and social
risk categorization based on a robust an open
environmental and social screening process that
includes potential downstream impacts of policy
changes. Moreover, all DPFs should be subject to
monitoring and evaluation mechanisms, which
encompass longer term monitoring of reform results,
and parallel redress mechanisms.

4. Improve DPF transparency and disclosure:

To better understand the specific reforms and
government actions supported by the World Bank’s
DPF operations, and the associated potential social
and environmental risks, the DPF program document
should disclose:

i. all measures contained in DPF-supported laws,
policies and investment frameworks, with
examples of expected significant impacts; and

ii. all current and planned investment projects
related to the DPF operation.

. Incorporate social and environmental governance

in DPF reforms: DPFs need to ensure that countries
have adequate governance capacity to develop,
implement, and enforce regulations and incentives
for sound social and environmental management. In
the case of territorial governance, policy reforms to
strengthen and protect ethnic communities’ security
of forest tenure should be prioritized as proven
strategies to protect forests and combat climate
change as well as their own fundamental rights.'s

. Hold, report, and act on inclusive consultation:

To ensure legitimacy and likely achievement of DPF
prior actions and triggers. Considering the magnitude
of impact from prior actions, DPFs need to be fully
transparent and properly consulted, since the quality
of the design and outcomes cannot otherwise be
assured. Improved guidance on minimal standards
for consultation that establishes greater advisory
capacity by a wider range of stakeholders at key
moments in the project/reform cycle is required. This
should include:

i. Early disclosure of information, including
instruments such as SEA/SESASs, prior to the
approval of the loan,

ii. Once active, the application of the standard
of free, prior, and informed consent (FPIC),
as provided by ESS7, in all matters affecting
Indigenous Peoples, and equivalent protections
for Afro-descendant communities.
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7. Provide for comprehensive forest protection:

The World Bank Group’s Forest Action Plan FY16-
FY20 states that “the WBG aims to support clients to
promote growth that does not come at the expense
of their natural forests...” As such, the World Bank
must ensure ex-ante DPF assessment of potential
risks and impacts of land use change, including direct
and indirect impacts to forests. Any DPF reform
measures that support project investments that could
cause significant adverse impacts to primary forest
or critical habitat, and the peoples that depend upon
them, should not go forward.

8. Provide additional financing to address the

limitations in GoC institutional arrangements and
capacity to implement community rights, both for
indigenous and Afro-Colombian communities. This
includes addressing financial and technical limitations
of the national and subnational government

agencies with responsibility in this area. The $100
million Multipurpose Cadaster Project loan could be
designed to fill this need, evidenced by the shortfalls
in Colombia’s land reforms to date under the DPF.




GOVERNMENT OF COLOMBIA

The recommendations to the Government of Colombia are
a result of the discussions that representatives of Ethnic
Communities had during the workshop that was hosted in
Bogota in February 2018.

1. Strengthen Institutions: As this World Bank DPF has
a main goal of the institutional strengthening of the
territorial policy in Colombia, the ethnic communities
have two specific demands to be considered to
support an ethnic approach in territorial governance.
This proposal includes creation of

i. an Ethnic Agency or Unit to monitor and advise
on the proper and equitable implementation of
the multi-purpose cadastre law; and

ii. an Ethnic Commission to ensure prompt and
fair resolution of ethnic issues in the ANT and
the ART. If the Colombian government is the
sole operator and implementer of territorial
arrangement policies and institutions, this
raises questions among ethnic communities
regarding their voice in territorial distribution
in the country, how they are represented, and
who decides the winners and the losers of the
new territorial order. The ethnic peoples have a
vision and a proposal for development in their
territories.

2. Provide for participation of ethnic peoples in the
processes of territorial governance to achieve
a comprehensive vision. GoC administrative
procedures are not adjusted to the social and cultural
reality of indigenous and Afro-Colombian peoples
and are inefficient and ineffective for their needs.
This is evident in the quest of the ethnic communities
to include an ethnic unit in the ANT and an Ethnic
Commission in the design and implementation of the
Multi-Cadastre System. Permanent engagement in
and oversight of the implementation of these policies
will help the communities to ensure that the new
territorial arrangement responds to and respects
their holistic vision of territory.

3. Collect information on the indigenous reserves
and Afro-Colombian territories that are a) already
granted and b) requested/in process in order to

integrate into the cadastral system and map them.

Our research found no comprehensive delineation or
mapping of these reserves and territories. This seems
essential, along with the multi-purpose cadastre, to
secure their rights and avoid conflicts.

4. Recognize and apply collective land tenure as
a mechanism to mitigate potential negative
implications that CONPES 3859 could produce
for Ethnic Communities: Consistent with Article
8b (inter alia) of the Declaration on the Rights of
Indigenous Peoples [G.A. Res. 61/295, U.N. Doc. A/
RES/47/1 (2007)'®*—aka, UNDRIP], the Government
must avoid any action which has the aim or effect

of dispossessing Indigenous Peoples of their lands,
territories, or resources. More broadly, Indigenous
Peoples and local communities have historically
played an essential role in the management and
protection of lands, forests, and freshwater systems
in Colombia as elsewhere, and supporting their role
in doing so is fundamental to advance peace and
sustainability.®

. Address the requests that were submitted by

the ethnic communities to ensure titling of the
indigenous resguardos and collective territories
for Afro-Colombian communities: This is consistent
with results from the International Land and Forest
Tenure Facility that securing local peoples’ land

and resource rights yields positive, transformative
change.'®®

. Support ethnic communities with technical

assistance and training: This is justified particularly
in light of patterns of racial discrimination against
Afro-Colombians, which have limited their access to
education and land, and in recognition of the ethnic
dimension of the past internal armed conflict.’®’

.Improve the quality of information available

for decision-making, especially with regards to
land use planning, and incorporate environmental
considerations into planning instruments.

. Strengthen local authorities and foster local

participation in environmental management,
especially for Indigenous and Afro-Colombian
communities that inhabit much of the country’s
forested areas.

. Strengthen collective titling and protect the

special characteristics of collective territories
(inalienable, indefeasible, and non-marketable)
in the implementation of the policies supported
by the Territorial DPF: Collective territories should
not end up in contracts, such as leases to extractive
companies, that are inconsistent with collective
values. Territorial rights need to be linked to the
way peoples use land and other natural resources
and how they organize and give meaning to a place,
while responding to economic, policy and cultural
dimensions. For indigenous peoples, connection to
specific locations and their natural attributes must
be respected. For Afro-Colombian communities,
territorial rights must recognize ways of living that
include a close dependence on forests and other
ecosystems.
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